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EXECUTIVE SUMMARY

This monitoring report is written by Sandhi Governance Institute with
the aim of updating regularly on development and institutionalization of
PPP regulatory framework in selected PPP projects and ensuring that
selected PPP projects are implemented in accordance with rules and
regulation prescribed in Project Bank (2018) and they will contribute
to Myanmar Sustainable Development Plan-MSDP (2018). The main
target groups are ministry of planning and finance and its PPP Center
which are mainly responsible for PPPs, Belt and Road Initiative Steering
Committee which is chaired by State Counselor of Myanmar Daw Aung
San Suu Kyi, implementing government agencies (IGAs) and advocacy
civil society groups. However, to raise awareness on PPP processes
and promote participation of non-state stakeholders in implementation
of PPP projects, this report also targets civil society organizations,
private sector and general public. This is the first of series of regular
monitoring reports of selected PPPs in Myanmar which will shed light
on PPPs in Myanmar and by doing so government and civil society
can cooperate and collaborate to promote much needed infrastructure
development in Myanmar. By the end of series of monitoring report,
Sandhi Governance Institute expects that functioning consultative
mechanisms between government, private investors and civil society
will emerge for the sake of better coordination and cooperation among
multi-stakeholders.
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This report studies two selected PPPs Muse-Mandalay Railway project
(which will be supposedly implemented using PPP financing model)
and Kyaukphyu Special Economic Zone deep seaport project as they
are under Belt and Road Initiative and China-Myanmar Economic
Corridor and successful implementation of these two projects will
define Myanmar’s long-term relationship and contribute to Myanmar’s
sustainable development. Hence, background of these projects,
transparency and democratic accountability, public perception on these
two projects, financial structures, profiles of investors are examined in
this report with as much available information as possible and finally
recommendations are provided in order for the key stakeholders to
learn lessons in future PPPs and address public concerns regarding
implementation of these two projects.

In connection with the two selected PPPs, this report examines briefly
PPP regulatory framework and capacity issue in implementation of
PPPs in Myanmar. PPPs are very important in addressing Myanmar’s
poor infrastructure and achieving sustainable development goals and
MSDP as itis clear that government financing and Official Development
Assistance (ODA) alone will not be sufficient to address infrastructure
financing gap of Myanmar.

In writing this report, Sandhi Governance Institute mainly relies on
information available in government newspapers, official gazettes,
media interviews and reports and informal conversations with sources
close to government. One of the selected projects has raised a
lot of debt trap concerns and it is always compared to Sri Lanka’s
Hambantota Port while Muse-Mandalay Railway is a cause of security
and sovereignty issue. Therefore, Sandhi Government Institute has
selected these two projects to analyze to address public concerns and
provide recommendations to government accordingly.



MONITORING REPORT OF SELECTED PPPs IN MYANMAR 5

In conclusion, this report provides several recommendations for
government to consider. Among them, transparency of the projects and
instituting regular consultative mechanisms among key stakeholders
loom large. It is expected that heeding these recommendations will
promote transparency and accountability of PPPs in Myanmar which
will lead to mitigating risks including political in the implementation of
PPPs and contribute to fill the investment gap of infrastructure need in
Myanmar.
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Overview of PPPs in MYANMAR

Myanmar’s infrastructure need is massive and it lags far behind, by
various indicators, neighboring countries’. It is very obvious that
public investments and official development assistance (ODA) will
not be sufficient to fill the widening investment gap. For instance,
Global Infrastructure Outlook report estimates that Myanmar will have
a financing gap of US$ 112 billion out of US$ 224 billion investment
need until 2040. Therefore, attracting private capital to investments
in infrastructure projects is one of the main agendas of current
government? and the word PPP has become buzzword among policy-
makers, government officials, parliamentarians, private sector and civil
society.

Actually, PPPs are not new to Myanmar and in the past, they were
mostly known as BOT (Build-Operate-Transfer) and they were
concentrated in road and power sectors. In the category of BOTs, there
are both greenfield and brownfield projects. In addition, Production
Sharing Contracts (PSCs) and Joint Venture agreements between
usually ministries of extractive industries and private companies can be
considered PPPs as they use project financing financial structure and
special purpose vehicles (SPVs) to implement investment projects.

1.  Mckinsey, 2013; Global Infrastructure Outlook, 2017; ADB, 2016; Min Ye Paing Hein,
2018

2.  Ministry of Planning & Finance, 2016; Myanmar PPP Document, draft for consulta-
tion
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However, most of the PPPs during military rule and previous government
were based on unsolicited proposals and bilateral negotiations rather
than going through competitive bidding process. Opaqueness of
these PPPs’ deals has eroded public trust in private investments in
infrastructure projects.

Until Project Bank Notification was announced in November 2018,
Myanmar did not have clear regulatory framework for implementing
PPPs. This project bank notification 2/2018 was issued by the office of
the president office on 30th November 2018 and it set guidelines and
procedures for developing projects in accordance with strategies and
action plans in Myanmar Sustainable Development Plan (MSDP) using
multiple financing mechanisms including public private partnership. In
this document, section 4 to 10 cover establishment of PPP center, PPP
units with standards and processes to implement PPPs, unsolicited
PPP proposals, sources of funds for PPPs, environmental and social
aspects for PPPs, contractual requirements for PPPs, monitoring
and supervision for PPPs and transferring SEEs in part or whole to
private sector through equitization or PPP mechanisms. Hence, it can
be considered clear and comprehensive regulatory framework for
implementing PPPs in Myanmar.

According to JICA-DICA’'s summary of analytical paper on Financing
Infrastructure Development and Public-Private Partnership (PPP)
Framework for Myanmar (2016), implementing government agencies
(IGAs) have limited capacity with respect to the systematic use of PPP
for infrastructure development. In dimensions of strategic investment
plan, financial risk management, institutional capacity and line
ministries’ current practices, Myanmar ranked poorly and needed a lot
of capacity enhancement.

Similarly, ADB’s Restructuring the State’s Role in Business Enterprise
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and Service Delivery in Myanmar: The Role of PPPs and an
Indicative Action Plan (13 July, 2016) pointed out that the Challenges
for Government in actually achieving closure and success — the
‘unknowns” are

* Not knowing what is a “good deal” in the PPP context

» Not knowing what is “market price” for goods

» Not knowing what is possible to ask from private sector
* Not knowing what they will demand from government

However, it can be observed that with the support of Multilateral
Development Banks (MDBs) and donor agencies, NLD-led government
has been trying to improve PPP regulatory framework and enhance
line ministries’ capacity.

According to Project Bank notification, implementing government
agencies (IGAs) must identify strategic projects which will contribute
to Myanmar Sustainable Development Plan (MSDP) into public, ODA
and bankable PPPs.

Afterwards, solicited proposals must be passed through bidding
process although there are rules for unsolicited ones. It can be
observed that government is calling for Express of Interests (EOIs)
and pre-bid selections of qualified bidders for airports and elevated
expressway in Yangon PPP projects with the technical assistance of
Multilateral and bilateral aid agencies. Therefore, with the increase
in number of PPPs in the pipeline, government is also strengthening
PPP regulatory framework, public financial management and PPP
process management capacity of line ministries albeit a lot of capacity
enhancement in IGAs needs to be conducted.
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Background of Selected PPPs

In this monitoring report, two PPPs are selected. These two projects
are very important for our country’s development and our country’s
relationship with China. Both of these two projects fall under Belt
and Road Initiative and China-Myanmar Economic Corridor (CMEC)
Cooperation framework. The two projects have not only economic
implication but also geostrategic, environmental, social implications for
Myanmar and China. When Muse-Mandalay Railway can be extended to
Kyaukphyu according to proposed China-Myanmar Economic Corridor,
the two will become land bridge and provide China with strategic access
to Indian Ocean which will partially address its Malacca Dilemma. They
can also have a significant impact on environment and communities
in project areas as they will pass through conflict-ridden mountainous
areas of northern Myanmar populated by ethnic minorities and ethnic
Rakhine state.
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The first one Muse-Mandalay Railway Project is the first part of
Y-Shaped China-Myanmar Economic Cooperation Corridor and the
importance of this rail link was discussed during Myanmar’s State
Counselor’s visit to China in November 2017.

However, the Memorandum of Understanding (MOU) to implement
this railway was signed between China and Myanmar in 2011 during
President Thein Sein administration and it was suspended due to
strong objection from local people in 20143,

During that time, feasibility study for implementing Muse-Mandalay
Railway was conducted and submitted to Myanmar government in April
2012 according to China Railway Eryuan Engineering Group (2018).

Therefore, recently completed feasibility study which was handed over
to Myanmar government at second BRI forum in April 2019 must be
second study conducted after signing new MOU between China and
NLD-led government in Oct 2018.

At the second BRI forum, China and Myanmar governments signed
three bilateral agreements and Muse-Mandalay Railway project will
be implemented under China-Myanmar Economic Corridor (CMEC)
cooperation framework 2019-2030.

In their presentation at China-Myanmar 2" Think-Tank Forum which
was held in May 2018, CREEG explained that in the meeting with
Myanmar’s State Counselor Daw Aung San Suu Kyi, Chinese foreign
minister Wang Yi said Chinese government was willing to discuss about
the implementation of Y-Shaped China-Myanmar Economic Corridor in
accordance with Myanmar’s development plan and practical conditions.

The Y-Shaped economic corridor will start from Yunan in the north and
connect with economic centers Mandalay in the south, Yangon in the

3. Nan Lwin, 14 May 2019; IRRAWADDY
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east and Kyaukphyu in the west. Therefore, the first part of railway
Muse-Mandalay is crucial to the implementation of CMEC.
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Source: 7 Days Daily

The next PPP that is included in this report is Kyaukphyu Special
Economic Zone project.

CITIC won the tender in late 2015 during president Thein Sein’s
government and initial project capital was said to be US$ 9 or 10 billion.
Because of its large capital amount and geostrategic location, it was
frequently compared in the media with Sri Lanka’s Hambantota port and
warned of falling into China’s debt trap. In addition, because of the past
two oil and gas pipeline projects which start in Kyaukphyu, local people
are concerned about unfair land confiscation. Negotiations between
NLD government and China led to the signing of framework agreement
in 2018 and project size and capital amount was significantly reduced
to US$ 1.3 billion and the first phase implementation of 2 berths at
proposed deep seaport.
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Transparency & Democratic Accountability

As mentioned above, PPPs in the past were not transparent and only
after strong opposition from local populace and civil society groups,
some information about mega projects such as Myitsone Dam shed
light on them. For example, beneficiaries or shareholders information.
Although public pressure has forced PPP projects to disclose as much
information as possible and address blatant grievances of the local
people, complete concession contracts are not made public for various
reasons.

However, NLD government is promoting transparency and
competitiveness by instituting project bank notification 2/2018 which
outlines regulatory framework for PPPs.

In addition, ministry of planning and finance will launch interactive and
publicly accessible online project bank containing approved priority
projects®. In his interview with Frontier, deputy minister of ministry
of planning and finance U Set Aung mentioned that project bank will
enhance transparency and competitiveness.

In addition, although amidst criticism for transparency and accountability,
with respect to controversial new Yangon city project, Yangon region
government fully owned New Yangon Development Company (NYDC)
has held 2 townhall meetings and engaging with the public to explain
about why it should be implemented.

In this regard, it can be concluded that NLD government will implement
PPPs in accordance with prescribed rules and regulations in the
project bank notification transparently and respective parliamentary
committees and civil society can scrutinize them properly although

4.  Frontier, 29 December, 2018
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detailed information and project documents cannot be disclosed during
negotiation phase and before tendering®.

In the cases of selected PPPs, they fall under Belt and Road Initiative
(BRI) and they are under bilateral cooperation framework of China-
Myanmar Economic Corridor (CMEC).

Steering Committee for the implementation of BRI was formed
and chaired by State Counselor and she attended the first Steering
Committee’s meeting held in February 2019. At the meeting, she
emphasized that BRI projects will be scrutinized from different
dimensions both for short-term and long-term benefits of the country
and people and they must be in line with development plans, national
policies and domestic procedures®.

However, the selected PPPs, Muse-Mandalay Railway and Kyaukphyu
Deep Sea Port are at the very beginning stage and government is
carefully moving forward as they are very much aware of the sensitivity
of Chinese investments in Myanmar.

Both of them were initiated during previous government’s tenure but
due to strong public pressure and criticism of debt trap diplomacy, they
have been renegotiated and in the case of Muse-Mandalay Railway
Project, new feasibility study was conducted between Jan and March
2019. The investment amount is said to be US$ 8.9 billion but according
to managing director of Department of Railway, Ministry of Transport,
they are conducting technical and environmental assessment of options
carefully. MOU was signed between two state-owned companies
CREEG and Myanmar Railways in October 2018 and CREEG covered
the full cost of the new study’.

5. NYDC authorities promised they would make public of project document
6.  Global New Light of Myanmar, 19 Feb, 2019
7. Nan Lwin, 14 May 2019 ; IRRAWADDY
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Source: www.theculturetrip.com

In Kyaukphyu Deep Sea Port project, the investment amount was
substantially reduced from US$ 7.5 billion to 1.3 billion and equity
component of Myanmar side was increased to 30 percent from 15
percent (government 15% and government designated enterprises
15%). CITIC group and Myanmar government's Kyaukphyu SEZ
management committee had signed framework agreement in 20188,
It is learnt that initial investment of US$ 300 million, CITIC will provide
US$ 210 million of land lease fee to Myanmar government and take
70 percent equity in special purpose vehicle (SPV). Apart from these
information, details of project financial structure, implementation plans
and feasibility study are not accessible for the public. Probably, the

8.  Nan Lwin, 2018; IRRAWADDY
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two sides were able to reduce the capital considerably because they
agreed to implement phase by phase and start from small or media as
U Set Aung in his interview with Frontier mentioned.

Source: KSEZMC

Public perception on selected PPPs

Anti-Chinese sentiments are widespread in Myanmar and that is due
to China’s strong support to military regime during their rule from
1988 - 2010 diplomatically, politically and economically. In addition,
exploitation of the country’s valuable natural resources in the form of
illegal smuggling to China, illegal migration of Chinese into eastern
Shan state and central Myanmar, collusion with local influential people
to run illicit/illegal businesses project very negative perception of
people on Chinese investments. To make matter worse, sudden surge
of Chinese Official Foreign Direct Investments (OFDI) in extractive
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industries between 2004-2010 (Travis, 2012) and Myitsone dam and
Letpadaung projects have caused a lot of damage to China’s image in
the country.

Therefore, local people’s perception on these two projects are not
very positive and there are a lot of suspicions according to informal
conversations with local people at various meetings / workshops. It is
also due to limited transparency of the two projects and engagement
with communities for consultation and explanation about proposed
projects.
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Although Muse-Mandalay Railway is one of the corridors in National
Transport Master Plan and western corridor of Trans Asian Railway
(TAR), local communities are concerned about land confiscation and
environmental degradation according to media reports. In addition,
sovereignty issue and provoking more armed conflicts loom large in
some meetings and discussions as this Y-shaped Railway will pass
through armed conflict areas and, if it is extended to Yangon and
Kyaukphyu, central Myanmar.

Because of past Oil and Gas pipeline projects and related land
compensation issues, Kyaukphyu SEZ is more sensitive than Muse-
Mandalay Railway. In addition, due to its geostrategic location and its
similarity to Sri Lanka’s Hambantota port, concerns about violation of
sovereignty, dual use of the port and debt trap loom larger than other
Chinese investments. Not only local perception but also international
community are not positive especially previously capital cost US$ 7.5
billion was considered financially unsustainable. It is the project that
attract the most international media attention.

Source :Nikkei Asian Review

sour
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There are also support groups to these PPPs and their opinions
are mostly predicated on economic considerations and essential for
promoting trade and industrialization. Furthermore, they do not consider
them as infrastructure projects that can encroach on Myanmar’s
sovereignty and fueling geopolitical tensions. However, change of
perception depends a lot on transparency, local labor participation, fair
land compensation, enabling private sector to participate in these two
projects as subcontractors/suppliers and equity ownership®.

With respect to these two projects, civil society organizations, think-
tanks and academics are calling for more transparency and urging
government to engage more with civil society and communities in
project areas.

Profiles of Investors

Both China Railway Eryuan Engineering Group (CREEG) and China
International Trust Investment Corporation (CITIC) are state-owned
enterprises with considerable international experience. CREEG was
founded in 1952 and it ranked 95 out of Fortune 500 companies in
2011. It is also multi-industry and comprehensive engineering survey
design corporation'®.

The projects it implements include Engineering Procurement Contracts
(EPC) of domestic railway, highway, urban rail transit, stations building,
real estate, port and waterway. It has 6300 staff with currently 25
subsidiaries (wholly owned and joint ventures), 17 institutes and 10
overseas branches. CREEG can be considered big general contractor
which involves deeply in railway and construction. CREEG will become
EPC or major investor in PPP of Muse-Mandalay Railway project is still
not known.

9. In Kyaukphyu case: government designated enterprises mean local business groups
10. http://www.creegc.com/en/tabid/173/Default.aspx
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CITIC is a wholly state-owned investment company (owner: ministry of
finance) founded in 1979 with the approval of Deng Xiaoping. According
to its Wikipedia page, it owns 44 subsidiaries including China CITIC
Bank and Hong-Kong based CITIC Limited.

While CITIC is a developer/investor which won the tender in late 2015
to implement Kyaukphyu SEZ, it is not clear about CREEG in Muse-
Mandalay Railway. The nature of CREEG indicate that it can be an
EPC contractor and Myanmar government has to implement it by taking
concessional loans from Chinese development banks or commercial
loans from China EXIM bank and other commercial banks.

Financial Structure of Selected PPPs

Unlike Kyaukphyu, in Muse-Mandalay Railway Project, CREEG can be
general contractor and financial structure can be PPP model or public
finance plus concessional loans.

At the recently-held press conference, permanent secretary of ministry
of transport explained that the cost of feasibility study was covered by
the CREEG and capital cost can amount to US$ 9 billion. However,
project details were not disclosed and they are still examined by
engineers and responsible officials from Myanmar Railway.

Actually, in the cases of two selected PPPs, Kyaukphyu SEZ’s financing
model is clearly public-private partnership as the investor CITIC and
Kyaukphyu SEZ Management Committee (KSEZMC) will form the
special purpose vehicle (SPV) in which CITIC will hold 70 percent of
shares in SPV while KSEZMC will hold 30 percent which increased
from 15 percent previously.

11. https://en.wikipedia.org/wiki/CITIC_Group
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Renegotiated framework agreement for Kyaukphyu SEZ was signed
between KSEZMC chairman and deputy minister of ministry of planning
and finance U Set Aung and CITIC chairman Chang Zengming in
November 2018 in Naypyitaw.

During interview with Irrawaddy, U Set Aung explained about the
five principles the two sides agreed before renegotiation that led to
framework agreement. These five principles are:

1. renegotiation must be flexible and not put any burden on the
Myanmar government;

2. the renegotiation process must be based on international
standards;

3. if we need to alter the previous agreement, China must agree to
the changes;

4. tofollow the rules and regulations for tender requests for proposals

5. to follow the laws in Myanmar'2.

In addition to these principles, project size and capital cost could be
substantially reduced from US$ 9 to 10 billion to US$ 1.3 billion as two
sides agreed to start the project small or medium according to U Set
Aung and expansion of the project must be demand-based.

Furthermore, Myanmar government will not provide sovereign
guarantees on loans and it will eliminate concerns about debt trap.
CITIC will lease land to implement project on land tenure of 50
years extendable to another 25 years in accordance with Myanmar
Investment Law (2017) at the cost of US$ 210 million. That amount
will become 70 percent equity for CITIC in the project company (SPV)
and KSEZMC will own 30 percent equity at the cost of US$ 90 million.
From 30 percent enquity, KSEZMC will sell 15 percent to Government

12. Nan Lwin, 23 July 2018 https://www.irrawaddy.com/in-person/new-improved-deal-
on-china-backed-kyaukphyu-sez-due-soon-deputy-minister.html018)
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Designated Enterprises(GDEs).

What is not known is where the land lease fee has gone and even
US$ 90 million is deducted from US$ 210, still Myanmar government
can get US$120 million revenue from land lease in this project. Details
financial structure is not disclosed yet.

However, the agreement has been reached between two governments
to implement these projects through competitive bidding process,
multilateralization of BRI projects and conformity to national laws and
procedures at recent 2nd BRI Forum.

RECOMMENDATIONS

Although it is understandable that negotiation for actual implementation
of these two mega projects are ongoing and details are still being
discussed between Chinese and Myanmar parties.

However, some of the steps can be taken by Myanmar side to mitigate
political, social and environmental risks associated with these projects.

The recommendations are:

1) Recently approved Virgin, Fallow and Vacant Land Management
Law (VFV Law 2018) has caused a lot of anxiety among ethnic
minorities as their customary land can be taken over. Hence,
particularly related to Muse-Mandalay Railway, land acquisition
procedures should be clearly explained to local communities in
advance so that suspicions and anxieties about land confiscation
can be reduced.

In the case of Kyaukphyu, compensation of confiscated land
should be discussed with local people.
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2) Withrespecttoland, social and environmental assessments, more

3)

proper consultations should be conducted to raise awareness on
these projects, clarify land acquisition procedures so that there
will not be any exploitations or illegal confiscation, guarantee
protection of livelihoods of local people and measures to prevent
environmental degradation due to construction of projects with
local communities.

It is very important that these projects should be implemented in
accordance with rules and regulations prescribed in project bank
as they are mandatory and presidential decree. Violations of the
mandatory rules and regulations should be sanctioned by BRI
Steering Committee and ministry of planning and finance which
is mainly responsible for implementation of project bank.

4) This final recommendation is related to 3rd and the most

important issue surrounding mega PPP projects in Myanmar
which is transparency. Union of Myanmar Government has to
decide how much transparent they should be but it is extremely
important for successful implementation of these two projects.
At the recent BRI workshop in Mandalay, one participant from
International NGO which has been working in Myanmar for many
years pointed out that little is known about BRI related framework
agreements signed in 2018 and April 2019 BRI 2nd forum. These
frameworks and projects will have big impact on many states/
regions as BRI routes and projects will pass through many of
them. Access to BRI information is demanded. Transparency and
people’s participation important for successful implementation of
BRI and CMEC. Both government and civil society need Capacity
to negotiate with Chinese fairly.

In this regard, regular press briefings and project information
sessions should be conducted to promote transparency of these
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projects and to address disinformation/misinformation issue.

At the same time, these regular sessions can provide information
that ensure that these projects are being implemented or planned
in accordance with prescribed rules and regulations in the project
bank and national laws. Regular sessions should be conducted
by PPP Center or Ministry of Planning & Finance.
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9. In Kyaukphyu case: government designated enterprises mean local business groups
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10. http://www.creegc.com/en/tabid/173/Default.aspx
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11. https://en.wikipedia.org/wiki/CITIC_Group
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